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A PROCEDURAL APPROACH TO LIMITED
PUBLIC FORUM CASES
"Billy, if I let you speak out of turn in class, I'll have to let all
the students speak out of turn."
-Ms. Noller, 2nd grade teacher'
I. Introduction
When can the government allow certain groups to speak on government-owned property while silencing others? This question
presents itself in limited public forum cases, in which the government allows certain speakers access to public property while excluding others.
The issue of selective exclusion of speakers from government
property arises in many situations. For example, it presents itself
when a city school district authorizes the use of its school auditoriums for
community film viewings, but wants to exclude religious
films; 2 when a public university opens up its facilities for student
group meetings, but wants to exclude a controversial student political organization;3 or when a city transit authority allows advertising on subway platforms, but wishes to restrict advertising by
objectionable groups.4 The government creates a limited public forum when it allows a limited category of speech activity to take
place on publicly-owned property.5
This Note charts the evolution of the limited public forum as part
of First Amendment jurisprudence, from its early inception,
through the 1980s, when the Supreme Court altered the doctrine
and radically constricted speech access to public property. This
Note criticizes the Court's modern limited public forum jurisprudence as convoluted and unhelpful, and proposes a new procedural
approach to analyzing limited public forum cases.
Traditionally, the limited public forum doctrine restricted the
power of government to exclude selected groups from using public
property for speech purposes.6 In Perry Education Association v.
1. Ms. Noller taught second grade to the author in Dunwoody, GA, 1976-77.
2. See Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 113 S. Ct. 2141
(1993); discussed infra at notes 142-145 and accompanying text.
3. See Healy v. James, 408 U.S. 169 (1972); discussed infra at notes 89-96 and
accompanying text.
4. See infra part III.D.
5. Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45-46 (1983).
6. See infra, part III.A.
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Perry Local Educators' Association,7 however, the Supreme Court

abandoned the principles underlying the limited public forum doctrine, as a result giving government broad power to determine who

can use public property for speech purposes. 8

This Note argues that the Supreme Court, beginning with Perry,

has defined the limited public forum in a manner that offends the
underlying policies of the First Amendment.9 Part II of this Note
explains the significance of the limited public forum doctrine

within First Amendment jurisprudence. Part III provides an historical overview of limited public forum cases, demonstrating that
Perry relaxed limited public forum analysis by making it easier for
government selectively to restrict access to public property, and

that subsequent cases have had to struggle to apply Perry. Part IV
criticizes Perry's reformulation of the limited public forum as un-

workable and unfair. Part V proposes a modification of Perry's approach to public forum cases. This proposal is intended to give
some guidance to courts in determining when a specific group can

be excluded from a limited public forum without running afoul of
the First Amendment.
H. The Limited Public Forum
A citizen's right to free speech is not absolute. 10 The First

Amendment limits the government's"

ability to regulate the

7. 460 U.S. 37 (1983).
8. See G. Sidney Buchanan, The Case of the Vanishing Public Forum, 1991 U.
ILL. L. REV. 949, 955-56 (1991) ("In recent decisions.., the Court has contracted the
category of the designated public forum and expanded the category of the nonpublic
forum .... ").
9. See Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring):
Those who won our independence ... believed liberty to be the secret of
happiness and courage to be the secret of liberty. They believed that freedom to think as you will and to speak as you think are means indispensable
to the discovery and spread of political truth; that without speech and assembly discussion would be futile; that with them, discussion affords ordinarily
adequate protection against the dissemination of noxious doctrine; that the
greatest menace to freedom is an inert people; that public discussion is a
political duty; and that this should be a fundamental principle of the American government.
10. See Int'l Soc'y for Krishna Consciousness v. Lee, 112 S. Ct. 2701, 2705 (1992)
("[I]t is ... well settled that the government need not permit all forms of speech on
property that it owns and controls."); Chaplinsky v. New Hampshire, 315 U.S. 568,
571 (1942) ("[Ilt is well understood that the right of free speech is not absolute at all
times and under all circumstances.").
11. Although the First Amendment, by its terms, specifies that "Congress shall
make no law.., abridging the freedom of speech," U.S. CONST. amend. I (emphasis
added), the First Amendment has been interpreted to protect citizens from speech
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speech of its citizens, but it does not prohibit speech regulation
completely.' 2 The First Amendment does not require the govern-

ment to allow all forms of expression on property owned and controlled by the government. 13 On such property, called "public

property," the government can prohibit speech when the expres-

sion is incompatible with the natural use of the property.' 4 For example, the librarian in a municipal library who tells a rowdy child
to be quiet does not violate the First Amendment.' 5 The govern-

ment may limit speech in public libraries if the speech interferes

with the activity for which the library is naturally used.' 6
Determining whether free speech is compatible with public
property involves a balancing of interests in accordance with the

nature of the property, a process embodied in the public forum
doctrine. 17 In applying the public forum doctrine, courts balance
the government's interest in preserving its property for the public's
use' 8 against individual citizens' free speech interests.' 9 Specifiregulation by state and local governments. See Fiske v. Kansas, 274 U.S. 380, 387
(1927) (including First Amendment guarantee of free speech in the term "liberty" as
used in the Fourteenth Amendment); Whitney v. California, 274 U.S. 357, 371 (1927)
(same); Gitlow v. New York, 268 U.S. 652, 666 (1925) ("[F]reedom of speech ...
protected by the First Amendment from abridgement by Congress [is] among the
fundamental personal rights and 'liberties' protected by the due process clause of the
Fourteenth Amendment from impairment by the States.").
12. Cf.Frederick Schauer, "Private" Speech and the "Private" Forum: Givhan v.
Western Line School District, 1979 Sup. CT. REv. 217, 217-18 (1979) ("Freedom of
speech is more properly regarded as a bundle of different but interrelated concepts,
joined together under the oversimplifying rubric of 'freedom of speech.' ").
13. See United States v. Kokinda, 497 U.S. 720, 725 (1991) (plurality opinion)
("The Government's ownership of property does not automatically open that property to the public.. . ."); Cornelius v. NAACP Legal Defense and Educ. Fund, 473
U.S. 788, 803 (1985).
14. See ISKCON v. Lee, 112 S.Ct. at 2707; Grayned v. City of Rockford, 408 U.S.
104, 116 (1972) ("The crucial question is whether the manner of expression is basically
incompatible with the normal activity of a particular place at a particular time.").
15. See Kreimer v. Bureau of Police for the Town of Morristown, 958 F.2d 1242,
1262 (3d Cir. 1992) (noting that a public library can limit speech that disrupts other
users).
16. Id.
17. Cf Daniel A. Farber & John E. Nowak, The Misleading Nature of Public Forum Analysis: Content and Context in First Amendment Adjudication, 70 VA. L. REV.
1219, 1220 (1984) ("Public forum analysis might well be called the 'geographical' approach to first amendment law, because results often hinge almost entirely on the
speaker's location.").
18. See Greer v. Spock, 424 U.S. 828, 836 (1976) (noting that government "has
[the] power to preserve the property under its control for the use to which it is lawfully dedicated").
19. See Geoffrey R. Stone, Content Regulation and the First Amendment, 25 WM.
& MARY L. REV. 189, 193 (1983) [hereinafter Stone, Content Regulation] ("[T]he abil-
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cally, courts must often balance a state's interest in preserving order against a citizen's interest in voicing her opinion.20
Under the public forum doctrine, the type of property dictates
the weight that each of these interests receives.21 For example, the
public forum doctrine treats public libraries differently from public
sidewalks.22 Although both are publicly-owned, the government
may more freely prohibit speech in a library than on a, sidewalk.23
On certain types of property, such as public parks, streets and sidewalks, the government must have a compelling reason to prohibit
citizens from speaking.24 This is because parks, streets and. sideity of individuals to communicate their views to others .... is . . .a central first
amendment concern ....
").
20. See David L. Kanel, Note, The Role of Viewpoint Neutrality in Nonpublic Fora
Access Restrictions: Cornelius v. NAACP Legal Defense & Educational Fund, 20
U.S.F. L. REV. 851, 857, n.38 (1986) ("[P]ublic forum analysis involves a balancing of
interests.").
21. The public forum doctrine has been widely criticized as an analytical tool. See
Robert C. Post, Between Governance and Management: The History and Theory of
the Public Forum, 34 UCLA L. REV. 1713, 1715-16 (1987):
The Court has yet to articulate a defensible constitutional justification for its
basic project of dividing government property into distinct categories ....
[T]he doctrine [is] virtually impermeable to common sense, [and] has in fact
become a serious obstacle not only to sensitive first amendment analysis, but
also to a realistic appreciation of the government's requirements in controlling its own property. It ...is in such a state of disrepair as to require a
fundamental reappraisal of its origins and purposes.
Farber & Nowak, supra note 17, at 1234, agree ("[Tihe first amendment protects people, not places."); see also Peter Jakab, Note, Public Forum Analysis After Perry Education Association v. Perry Local Educators' Association-A Conceptual Approach
to Claims of First Amendment Access to Publicly Owned Property, 54 FORDHAM L.
REV. 545, 555 (1986) (proposing five characteristics that can help to determine
whether property is a public forum); David A. Stoll, Comment, Public Forum Doctrine Crashes at Kennedy Airport, Injuring Nine: Int'l Soc'y for Krishna Consciousness, Inc. v. Lee, 59 BROOKLYN L. REV. 1271, 1315, n.161 (1993) (proposing to replace
forum analysis with a compatibility determination based on the "objective nature of
that forum").
22. See Frisby v. Schultz, 487 U.S. 474 (1988) (holding that sidewalk is public forum); Boos v. Barry, 485 U.S. 312 (1988) (same); Kreimer v. Bureau of Police for the
Town of Morristown, 958 F.2d 1242, 1256 (3d Cir. 1992) (holding that library is nonpublic forum); but see United States v. Kokinda, 497 U.S. 720 (1991) (finding sidewalk
to be a nonpublic forum); Greer v. Spock, 424 U.S. 828 (1976) (same). This Note does
not attempt to clarify the general application of the public forum doctrine; instead, it
focuses on the moribund limited public forum, hoping to resuscitate the important
concept of equal access to public property. If access is decreasing, this Note only
proposes that access be equally granted or denied without regard for the content of
the message.
23. See Kreimer, 958 F.2d at 1256.
24. See Harry Kalven, The Concept of the Public Forum: Cox v. Louisiana, 1965
Sup. Cr. REV. 1 (1965); Amalgamated Food Employees Union Local 590 v. Logan
Valley Plaza, Inc., 391 U.S. 308, 315 (1968), overruled on other grounds by Hudgens v.
NLRB, 424 U.S. 507, 518-519 (1976); cf Geoffrey Stone, Content-NeutralRestrictions,
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walks are traditional "public forums,"' 25 which enjoy a long history
of availability for free expression by the general public.26
In a public forum, the citizen's interest in free expression will
generally outweigh the state's interest in preserving order.27 The
citizen's free speech claim is very strong in a public forum because
these properties have as part of their "principal purpose ... the
free exchange of ideas." 2 As Justice Roberts noted, concurring in
Hague v. CIO,29 "[S]treets and parks ... have immemorially...
been used for purposes of assembly, communicating thoughts be-

tween citizens, and discussing public questions.

'30

In nonpublic forums, 31 a citizen's right to free speech is never as

compelling as it is in a public forum. In nonpublic forums, the government has broad latitude to implement speech restrictions that
further the public's interest in preserving order. 32 In nonpublic forums, such as the open areas inside airport terminals, 33 the govern54 U. CHi. L. REV. 46, 53 (1987) ("Strict scrutiny almost invariably results in invalidation of the challenged restriction.").
25. Perry, 460 U.S. at 45.
26. Id.; Cornelius, 473 U.S. at 803-805. Cf.Post, supra note 21, at 1723 (noting
that speech protection in such forums is less a question of the nature of the property
and more a question of when the government can exert proprietary control over public property).
27. Cf Stoll, supra note 21, at 1321:
The public forum doctrine has lived through many stages. It started as a
balancing test, flipped to a per se rule against affording First Amendment
protection, flopped back to a balancing test, evolved into a confusing mixture of a per se rule and a balancing test, settled as a complicated analysis
that increasingly acted as a per se rule and finally fragmented into a series of
analyses that yields results incapable of reconciliation.
28. ISKCON v. Lee, 112 S.Ct. at 2706 (quoting Cornelius, 473 U.S. at 800). But
cf id. at 2717 (Kennedy, J., concurring in judgment) (criticizing the majority's "principal purpose" test as "a most doubtful fiction"); see also Buchanan, supra note 8, at
969 (noting that traditional public forums often have a primary purpose unrelated to
speech activity).
29. 307 U.S. 496 (1939).
30. Hague, 307 U.S. at 515 (1939) (Roberts, J., concurring). This statement has
subsequently been adopted, and is frequently cited, by the full Court. See ISKCON v.
Lee, 112 S. Ct. at 2706; Boos v. Barry, 485 U.S. 312, 318 (1988); Perry, 460 U.S. at 45;
Heffron v. Int'l Soc'y for Krishna Consciousness (ISKCON), 452 U.S. 640, 651 (1981);
Grayned v. City of Rockford, 408 U.S. 104, 115 (1972).
31. See ISKCON v. Lee, 112 S.Ct. at 2705 (describing nonpublic fora as "[a]U
remaining public property" that is not a public forum); Perry, 460 U.S. at 46.
32. See Perry, 460 U.S. at 45 (describing speech regulations in a nonpublic forum
as permissible as long as they are not an effort to suppress expression merely because
public officials oppose the speaker's views).
33. ISKCON v. Lee, 112 S.Ct. at 2708.
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ment may prohibit many forms of speech.34 Speech restrictions in

a nonpublic forum are constitutional, as long as they are reasonable35 and not based on the speaker's viewpoint.36
The government may convert a nonpublic forum into a public

forum by opening property for expressive use by the public. 37 For
example, the government can create a public forum by intentionally allowing public expression in a bus terminal. Once the bus
terminal is designated as a public forum, the government needs a

compelling reason to prohibit any speech activity therein.38 Without intentional designation by the government, however, nonpublic
forums cannot otherwise become public forums.39
The government may limit the scope of a designated public forum from its inception.4 0 For example, the government may decide

to allocate space in a bus terminal exclusively for petitioning, or

34. See id. at 2705 (finding ban on solicitation in airport constitutional in nonpublic forum); but see Lee v. Int'l Soc'y for Krishna Consciousness, 112 S. Ct. 2709 (per
curiam) (finding ban on leafletting invalid in nonpublic forum).
35. Cf C. Thomas Dienes, The Trashing of the Public Forum: Problems in First
Amendment Analysis, 55 GEO. WASH. L. REV. 109, 117 (1986) ("The reasonableness
standard of judicial review used in such cases is essentially no review at all.").
36. See Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 113 S. Ct. 2141,
2147 (1993) (not deciding whether school auditorium is public forum or nonpublic
forum, instead holding that a ban only affecting religious films is unconstitutional
viewpoint discrimination); cf Perry, 460 U.S. at 62 (Brennan, J., dissenting) ("Viewpoint discrimination is censorship in its purest form and government regulation that
discriminates among viewpoints threatens the continued vitality of 'free speech.' ").
For a good discussion of viewpoint and content-based regulations, see Stone, Content
Regulation, supra note 19, at 197-200.
37. See Widmar v. Vincent, 454 U.S. 263, 267-68 (1981) (holding that state university created a public forum by allowing student groups to use university facilities);
Heffron, 452 U.S. 640 (holding that the state created a public forum by opening the
fairgrounds to many different groups). See Buchanan, supra note 8, at 957 (citing
Heffron as a good example of the government's ability to create a public forum, calling it "an easy case for the transformation principle"); but see ISKCON v. Lee, 112 S.
Ct. at 2706 ("[A] public forum [is not] created 'whenever members of the public are
permitted freely to visit a place owned or operated by the Government .... ' ") (quoting Greer v. Spock, 424 U.S. 828, 836 (1976)).
38. See Police Dep't of Chicago v. Mosley, 408 U.S. 92, 98-99 (1972) (holding that
"union only" picketing ban "must be carefully scrutinized"); Widmar, 454 U.S. at 26970.
39. See Cornelius, 473 U.S. at 803 ("We will not find that a public forum has been
created in the face of clear evidence of a contrary intent .... ").
40. Cornelius, 473 U.S. at 802 ("[A] public forum may be created by government
desigation of a place or channel of communication for use by the public at large for
assembly and speech, for use by certain speakers, or for the discussion of certain
subjects.").
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exclusively for performances." If the government only opened the
bus terminal for performances, then all other forms of expression,
including petitioning, could be prohibited.42
If the government establishes a limited public forum for one category of expressive activity, it only needs a reasonable basis for
excluding speakers who fall outside of that category. 3 The government does not need a compelling justification to exclude a peti4
tioner from a limited public forum established for performances.
To the performer, the bus terminal is a public forum; but to the
petitioner, the bus terminal is a nonpublic forum.45
The government usually intends to limit access to particular
speakers.46 When the government builds a theater, for example, it
creates a limited public forum open to theatrical productions.47
Other forms of expression, such as petitioning, would not be welcome in a theater, and they could therefore be excluded on a reasonable basis. 48 The government cannot exclude a particular
theatrical production from the theater, however, without a compelling justification.49
III. Development of Limited Public Forum Analysis:
Pre- and Post-Perry
In determining the constitutionality of a speech restriction on
public property, courts address three issues.5 0° First, the court determines whether the interest asserted is "speech" under the First
41. See Perry,460 U.S. at 46 n.7 (noting that government can create a public forum
by opening property to a particular class of speakers or for the discussion of particular
subjects).
42. See Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 555 (noting that
theater can be restricted to use by theater groups).

43. See, e.g., Perry, 460 U.S. at 48-49 (explaining that government needs only a
reasonable basis to exclude unofficial union from forum dedicated for use only by

official union); Cornelius, 473 U.S. at 806 (explaining that government needs only a
reasonable basis to exclude legal advocacy groups from charitable forum open only to

direct service charities).
44. See Widmar v. Vincent, 454 U.S. 263, 268 (noting that university public forum
remained nonpublic to non-university students).
45. Id.

46. See, e.g., Lehman v. City of Shaker Heights, 418 U.S. 298 (1974) (bus advertising space only open to nonpolitical advertising); Perry, 460 U.S. 37 (interschool mail
only open for use by certain groups); Cornelius, 473 U.S. 788 (charitable solicitation
forum only open to direct service charities).
47. See Conrad, 420 U.S. at 555.

48. See id.
49. See id. at 558 (holding that a municipal theater cannot exclude production of

"Hair" without compelling justification).
50. See Cornelius, 473 U.S. at 797.
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Amendment." Second, the court decides whether the property at
issue is a public or nonpublic forum.52 Third, the court balances
the government interest against the speech interests according to
the level of judicial scrutiny appropriate to the forum. 53
Where speech is regulated in public forums, courts apply highlevel judicial scrutiny; the statute will be constitutional only if it is

narrowly tailored to achieve a compelling state interest.5 In nonpublic forums, courts apply low-level scrutiny; in these cases, the
statute need only be rationally related to a legitimate state inter-

est.-5 This Part outlines the major pre- and post-Perrylimited public forum decisions. In each of these cases, the government
designated property for expressive purposes by one or more
groups. In the early cases, the Court's analysis focused on the
scope of the forum created: if the government had allowed one
group to use property for expressive purposes, it was bound to allow other similar groups to use the property for similar purposes. 56
Perry Education Association v. Perry Local Educators'Association
raised the threshold for creating a limited public forum, thereby
restricting access to public property. 57 Since Perry, the U.S.

Supreme Court has been reluctant to categorize property as a lim51. See id. at 797-99 (charitable solicitation); ISKCON v. Lee, 112 S. Ct. at 2705
(religious solicitation); Widmar v. Vincent, 454 U.S. 263, 269 (1981) (religious worship
and discussion); Conrad, 420 U.S. at 557-58 (theater production); Healy v. James, 408
U.S. 169, 181 (1972) (freedom of association); Police Dep't of Chicago v. Mosley, 408
U.S. 92, 95 (1972) (picketing); see also Stone, Content Regulation, supra note 19, at
194-195 (noting that "low value" speech, including false statements of fact, commercial speech, and fighting words, are not protected to the same extent as other speech);
Gary C. Leedes, Pigeonholesin the Public Forum, 20 U. RICH. L. REV. 499, 502 (1986)
(noting that some types of expression, "like newsworthy reports, are placed on the
highest rung of the hierarchy of First Amendment values").
52. See Cornelius, 473 U.S. at 797 (fundraising drive).
53. Id; cf. Buchanan, supra note 8, at 955 ("The category into which the forum is
placed often will be dispositive .... ."); David S. Day, The End of the Public Forum
Doctrine, 78 IOWA L. REV. 143, 161 (1992) (Perry "ignor[ed] traditional doctrinal
standards [by holding that] the level of scrutiny would be determined by the category
of the forum . . .

54. Perry, 460 U.S. at 45 (In a public forum, "for the state to enforce a contentbased exclusion it must show that its regulation is necessary to serve a compelling
state interest and that it is narrowly drawn to achieve that end. The state may also
enforce regulations of the time, place, and manner of expression which are contentneutral, are narrowly tailored to serve a significant government interest, and leave
open ample alternative channels of communication.") (citations omitted).
55. Id. at 46 (noting that the First Amendment allows speech restrictions in nonpublic fora so long as they are reasonable and viewpoint-neutral).
56. See infra part III.A.
57. See infra part III.B.
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ited public forum,58 and lower courts have struggled to apply the
Perry standard equitably to allow expression on public property.59
Pre-PerryPublic Forum Cases
Before Perry, the Court strictly scrutinized speech regulations
not only in traditional public fora, such as streets and parks, but
whenever the state opened property for expressive use by some
segment of the public. The pre-Perry cases illustrate the Supreme
Court's unwillingness to allow government selectively to exclude
groups from designated public fora.
A.

Selective Exclusions From TraditionalPublic Fora
Selective exclusions from traditional, public fora violate both
traditional public forum and limited public forum jurisprudence.
For example, when the state permits some performers to perform
on a sidewalk while excluding other performers, courts have two
independent reasons for applying strict scrutiny to such a regulation. First, the government has restricted speech in a traditional
public forum;6" and second, the government has excluded a performer from a limited public forum open to other performers. 6 '
Police Department of Chicago v. Mosley6 2 illustrates the
Supreme Court's approach to early limited public forum cases.63
In Mosley, the Court applied strict scrutiny to invalidate a city ordinance that only allowed one type of protester to use public property, while excluding other types of protesters.
The Mosley Court addressed an antipicketing ordinance that
criminalized picketing on the sidewalks surrounding school buildings, except for "peaceful picketing of any school involved in a laEarl Mosley, a federal postal employee who
bor dispute."'
1.

58. See infra part III.C.

59. See infra part III.D.
60. See Boos v. Barry, 485 U.S. 312 (1988) (holding that government cannot prohibit negative foreign embassy picketing on sidewalks).
61. See, e.g., City of Madison, Joint Sch. Dist. No. 8 v. Wisconsin Employment

Relations Comm'n, 429 U.S. 167 (1976) (holding that public meetings dedicated to
school-related business cannot exclude a citizen from speaking on this topic); Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 558 (1975) (holding that city cannot
exclude musical production of "Hair" from municipal theater dedicated to similar
productions without compelling justification).
62. 408 U.S. 92 (1972).

63. This Note refers to these cases as "limited public forum cases," regardless of
the court's terminology, because in each of these cases, the government has opened
public property for expressive use and then excluded a specific group.
64. Mosley, 408 U.S. at 92-93 (quoting CHICAGO, ILL. MUNICIPAL CODE, C.1931(i)).
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frequently picketed a Chicago high school for its alleged policy of
"black discrimination," brought suit alleging that the City ordinance deprived him of his First and Fourteenth Amendment
rights.65

Picketing, the Court noted, is "expressive conduct" deserving of
First Amendment protection.' The Court relied on the Equal Protection Clause, focusing on the "selective exclusion" that the ordinance perpetrated,67 and held that the ordinance impermissibly
distinguished between union and nonunion picketing.68 The city's
asserted interest in protecting labor picketing did not justify the

ordinance: the Court applied strict scrutiny and determined that
the ordinance was69 "far from being tailored to a substantial governmental interest."
In Mosley, the Supreme Court invalidated an ordinance that selectively regulated speech on a sidewalk-property that was already a public forum. As the next section demonstrates, even in
65. Id at 93. The Court analyzed the selective speech restriction under the Equal
Protection Clause "[b]ecause Chicago treats some picketing differently from others
."

See also WILLIAM W.

VAN ALSTYNE, FIRST AMENDMENT:

CASES AND MATER-

384 n.33 (1991) ("Equal protection jurisprudence usually requires the leverage of
comparing one's less favored treatment with the more favored treatment of others,
shifting the burden to the government to justify the disparity of treatment."). The
Mosley Court also noted, "Of course, the equal protection:claim in this case is closely
intertwined with First Amendment interests." Id. at 95 & n.3. The Equal Protection
Clause has since been interpreted to apply only to "suspect classifications." See
Dienes, supra note 35, at 113.
66. Mosley 408 U.S. at 95. Much expressive conduct receives First Amendment
protection to the same extent as traditional "speech." See Texas v. Johnson, 491 U.S.
397 (1989) (flag burning); Tinker v. Des Moines Indep. Community Sch. Dist., 393
U.S. 503 (1969) (black armbands to protest American involvement in Vietnam).
67. Mosley, 408 U.S. at 94-95. Cf.Stone, Content Regulation, supra note 19, at
201-202:
[J]ust as we "strictly scrutinize" any law that discriminates on the basis of
race, whether it denies an important or trivial benefit, so too must we
"strictly scrutinize" any law that discriminates on the basis of content,
whether it has a substantial or only a modest impact on public debate. It is
the fact of discrimination, not the impact on public debate, that warrants
"strict scrutiny."
68. Mosley, 408 U.S. at 94-96. Allowing union picketing while prohibiting racial
protests was a content-based speech restriction, and "[t]he essence of ...forbidden
censorship is content control." Commentators have likened the First Amendment's
protection against speech discrimination to the Equal Protection Clause's guarantees.
See Kenneth L. Karst, Equality as a Central Principlein the First Amendment, 43 U.
CHI. L. REV. 20, 21 (1975) ("Just as the prohibition of government-imposed discrimination on the basis of race is central to equal protection analysis, protection against
governmental discrimination on the basis of speech content is central among first
amendment values.").
69. Mosley, 408 U.S. at 102.
IALS
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nonpublic forums, the pre-Perry Supreme Court regularly invalidated statutes that selectively banned groups from using public
property for speech purposes.
2.

Selective Exclusions: Converting a Nonpublic Forum Into a
Limited Public Forum

None of the following cases involve a traditional public forum.
In each case, the government designated property for expressive
use by one particular group. Depending on the nature of this included group, the excluded group would either be admitted or denied. If the two groups were similar enough, or if the included
group was sufficiently broad, the Court analyzed the exclusion according to strict scrutiny. Otherwise, the forum was nonpublic as
to the excluded group, and low-level scrutiny applied.
a. Open Wide: The Public Meeting
In City of Madison, Joint School DistrictNo. 8 v. Wisconsin Employment Relations Commission,7 ° the relevant forum was a school
board meeting open to the general public. 71 The 'City had allowed
a nonunion teacher to give a short presentation at a school board
meeting. Plaintiff, a teachers' union, claimed that the City had unlawfully "negotiated" with someone other than the exclusive ,collective-bargaining representative by allowing the teacher to
speak.72
The Court held that the City could not exclude a person from a
public meeting simply on the basis of his union status.7 3 The state
law requiring open meetings converted the board meeting into a
limited public forum open to all citizens. The meeting could not
exclude citizens based on their identity, but only based on the subject matter of their speech. Accordingly, the City could not bar
anyone from speaking on matters pertaining to school board
business.74
70. 429 U.S. 167 (1976).
71. See id. at 174 & n.6 (according to WIS.' STAT. §'66.77(1) (1973), state law required the board meeting to be open to the public).
72. Id. at 173, n.4 (WIs. STAT. §§ 111.70(3)(a)1, 4 prohibited the City from negotiating with a nonunion member).
73. Id at 175-76.
74. Id at 174-76.
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Narrow Scope
75 the Supreme
In Southeastern Promotions, Ltd. v. Conrad,

Court held that a municipal theater transgressed the First Amendment by rejecting a production of "Hair," a controversial musical
production.76 The Court determined that theater productions are
entitled to First Amendment protections, 77 and noted that the thea-

forum "designed for and dedicated to expressive
ter was a public
78
activities.

Plaintiff wanted to present a play in the theater-the exact purpose for which it was designed. The theater was a limited public
forum open to theater productions, so the plaintiff could not be

excluded. 79 The theater could not justify its decision as one of
"time, place, or manner related to the nature of the facility or ap-

plications from other users;" 8° therefore, the municipal theater's
rejection of the production bore a "heavy presumption against its
constitutional validity."' 8 1 The government's disapproval with the

production's controversial message was not sufficiently "compelling" to allow it to discriminate between acceptable and unacceptable theater productions.
In Lehman v. City of Shaker Heights,"2 a plurality of the
Supreme Court 83 held that the advertising. space in public buses

was reasonably restricted to "commercial" advertising.84 A candidate for political office challenged his exclusion from the advertising spaces under the First Amendment.85 Since the City had

consciously limited the forum from the outset to commercial, and
not political advertising, the Court accommodated its desire to
75. 420 U.S. 546 (1975).
76. Id. at 552. The Court held that the City's rejection of plaintiff's application to
use the theater constituted a prior restraint under the First Amendment, and accordingly granted plaintiff's motion for a permanent injunction permitting them to use the
theater.
77. Id. at 557-58.
78. Id. at 555.
79. Id. ("Petitioner was not seeking to use a facility primarily serving a competing
use").
80. Conrad,420 U.S. at 555.
81. Id. at 558 (quoting Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963)); see
also Stone, Content Regulation, supra note 19, at 201-202.,
82. 418 U.S. 298 (1974).
83. Justice Blackmun delivered the judgment of the Court, which was joined by
four other Justices. His opinion, however, was only joined by three other Justices:
Justice Douglas concurred in judgment, id. at 305. Justice Brennan, dissenting, id. at
308, was joined by three Justices.
84. Lehman, 418 U.S. at 304.
85. Id. at 299-301.
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maintain the nature of the advertising forum. 86 The Lehman plu-

rality did not allow the City to pick and choose among commercial
advertisers, but only to exclude a class of speakers that it had a
reasonable basis to exclude. 7 The City could reasonably exclude
political advertising to avoid an appearance of partisanship.
c. Selective Exclusions at Public Universities

The same day that the Supreme Court decided Police Depart-

ment of Chicago v. Mosley, 88 it decided Healy v. James.89 In Healy,

a group of students claimed that their publicly-funded college' violated their First Amendment rights by refusing official recognition
to their club, a chapter of the Students for a Democratic Society
(SDS). 91 The Court concluded that once the public college opened
92

its facilities and bulletin boards to some student political groups,

it had a heavy burden to justify its denial of recognition to the
SDS. 93 By agreeing to recognize certain political groups and accord them rights and privileges on campus, the college created a
limited public forum.94 Although the SDS was affiliated with a
86. Id.
87. But cf. Buchanan, supra note 8, at 963 ("Lehman... cannot coexist peacefully
with... Widmar."). This Note disagrees: the University in Widmar opened its facilities to all student groups, and could not therefore exclude a religious student group.
The City in Lehman, however, only opened its advertising space to commercial advertisers, and the Court merely accommodated this decision. In Part V, infra, this Note
proposes that courts should carefully define the scope of the forum created, and then
compare the included and excluded groups to determine whether they are substantially similar. Because the Lehman Court underwent this analysis, this Note does not
criticize Lehman's resulting determination that the two classes of advertisers were
qualitatively different.
88. 408 U.S. 92 (1972), discussed supra at notes 62-69 and accompanying text.
89. 408 U.S. 169 (1972).
90. Central Connecticut State College.
91. Specifically, the students claimed that their right to use campus facilities for
meetings and bulletin boards for announcements had been unjustly circumscribed.
The Court noted that the students' right to create a political group was protected by
the First Amendment. Healy, 408 U.S. at 181 ("While the freedom of association is
not explicitly set out in the [First] Amendment, it has long been held to be implicit in
the freedoms of speech, assembly, and petition.").
92. Id. at 174. The university recognized several other student political groups,
such as the Young Americans for Freedom, the Young Democrats, the Young Republicans, and the Liberal Party.
93. Id. at 184 .("[A] 'heavy burden' rests on the college to demonstrate the appropriateness of that action."). The Court remanded to determine whether the school
administration could justify their exclusion of the SDS based on legitimate objectives.
Id. at 194.
94. See discussion of Widmar v. Vincent, 454 U.S. 263 (1981), infra at notes 97-103
and accompanying text.
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controversial national organization, 95 the Court held that controversial politics was not a "compelling" justification for denying official recognition to the SDS.96
Nine years after Healy, in Widmar v. Vincent,97 the Court again
made use of the limited public forum doctrine to resolve a factually
similar case.98 In Widmar, a public University denied a religious
student group use of school facilities for discussion and prayerfacilities that the university allowed secular groups to use. The students claimed that their First Amendment rights had been
abridged.
First, the Court noted that the First Amendment protects prayer
and religious discussion. 99 Second, the Court analyzed the school
meeting facilities to determine what type of forum they were. The
Court held that the university is not a traditional public forum; 1°°
thus, the students did not have an automatic right to form a religious group and use the school facilities. 10 1 Once the University
opened its facilities to student group use, however, it had to justify
particular exclusions under a much higher standard. 10 2 Although
the University claimed a "compelling" interest in avoiding religious
95. Id. at 173 n.3.
96. Id. at 187.
97. 454 U.S. 263.
98. Cf Post, supra note 21, at 1749 ("Justice Powell, who had been uncomfortable
with [the Court's] departure from Grayned, was apparently using his opinion in
Widmar to undermine public forum doctrine from within. .. ").
99. Widmar v. Vincent, 454 U.S. at 273 & n.13. The school defended in part by
claiming that allowing the students to use the facilities would have subjected them to
liability under the Establishment Clause (U.S. CONST. amend. I.) ("Congress shall
make no law respecting an establishment of religion .... "). The Court found that this
argument "misconceives the nature of this case;" rather, "it is on the bases of speech
and association rights that we decide the case."
100. Id. at 268 ("A university's mission is education, and decisions of this Court
have never denied a university's authority to impose reasonable regulations compatible with that mission upon the use of its campus and facilities.").
101. Id. ("We have not held.., that a university must grant free access to all of its
grounds or buildings.").
102. Widmar, 454 U.S. at 267-68. The Court noted,
Through its policy of accommodating their meetings, the University has created a forum generally open for use by student groups. Having done so, the
University has assumed an obligation to justify its discriminations and exclusions under applicable constitutional norms. The Constitution forbids a state
to enforce certain exclusions from a forum generally open to the public, even
if it was not required to create the forum in the first place.
The University had not opened its facilities to the general public, as this quotation
seems to indicate; rather, the University had made its facilities generally available to
student groups. See id. ("We have not held, for example, that a campus must make all
of its facilities equally available to students and nonstudents alike."); Stone, Content
Regulation, supra note 19, at 207 (noting that "[n]ot all inequalities... are equal").
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entanglement, the Court held that the University could not justify

its exclusion of religious groups under strict scrutiny. 103
B.

Perry's Constriction of the Limited Public Forum

In 1983, in the seminal Perry Education Assocation v. Perry Local Educators' Association'04 decision, the Court crystallized the
public forum doctrine by proposing three types of fora and levels
of judicial scrutiny for each. 10 5 Specifically, the Court described (1)
public fora by "tradition," (2) public fora by "designation," and (3)
nonpublic fora. 106

Before Perry, as the previous cases illustrate, the Supreme Court
regularly invalidated selective speech restrictions on public prop-

erty. If the government opened the property for expressive use by
one group and then denied access to a similar group, the Court

required the government to proffer a compelling justification to
withstand judicial review. After Perry, the Court began relying

more on public forum jurisprudence than on policy fairness. 10 7

In Perry, a public school teachers' union (Perry Local Educators'
Assn., or PLEA) filed suit challenging the school's exclusion of its
materials from the teachers' mailboxes. The school had granted
use of its interschool mail system to the official teachers' union

(Perry Educators' Association, or PEA), 0 8 the Cub Scouts, and

other community groups. 0 9 The excluded union wanted access as
well. 110

The Perry Court acknowledged that the delivery of union materials involved protected speech. "There is no question that constitutional interests are implicated by denying PLEA use of the
103. Id. at 269-70; see also Karst, supra note 68, at 21 (stating that the concept of
equality "lies at the heart of the first amendment's protections against government
regulation of the content of speech").
104. 460 U.S. 37 (1983); see Day, supra note 53, at 160 ("The seminal decision in the
modem forum doctrine is [Perry].").
105. Cf.Day, supra note 53, at 164 (calling Perry "an appealing and tidy plan"); but
cf Post, supra note 21, at 1736 (crediting not Perry,but Brennan's dissent in Lehman
v. City of Shaker Heights, 418 U.S. 298, as "the first effort to set forth a systematic
doctrine of the public forum"). Professor Dienes opines, "the Court should resist the
seductiveness of the categorical approach in favor of a thoughtful balancing of all
relevant interests." Supra note 35, at 122.
106. Perry, 460 U.S. at 45-46.
107. See Leedes, supra note 51, at 500 (stating that "the doctrinal structure of first
amendment law has become increasingly compartmentalized, and as a result the 'pigeonhole' into which a controversy is placed often determines the outcome.").
108. Perry, 460 U.S. at 40.
109. Id. at 48.
110. Id. at 41.
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interschool mail system." 11 ' Nevertheless, the Court concluded
that the school mail service was a nonpublic forum, so only lowlevel scrutiny applied.
The excluded union argued that by opening the mail service to
the official union and to local community groups, such as the Cub
Scouts, YMCAs and parochial schools, the school had created'a
limited public forum from which it could not be excluded."12 The
Court rejected this argument, 113 and established a high threshold
for the creation of a limited public forum:
If by policy or by practice the Perry School District has opened
its mail system for indiscriminate use by the generalpublic, then
PLEA could justifiably argue a public forum has been created.
This, however, is not the case. As the case comes before us,
there is no indication in the record that the school mailboxes
and interschool
delivery system are open for use by the general
1 4
public.
Thus, to create a limited public forum, the state has to grant "indiscriminate use" of the forum to the "general public.""11 5 Granting
"selective access ... does not transform government property into
a public forum. 1" 6 Applying this standard, the Court noted that
neither by admitting the official union nor by admitting community
groups did the school district open the school mail system to the
7
general public."
First, allowing access to one union did not obligate the school
district to allow access to another. The Court's decision that the
PLEA could constitutionally be excluded was "based on status
rather than their views. ' 1 8 The official union, the Court noted,
was qualitatively different from the excluded, nonofficial union."19
111. Id. at 44. Perhaps "intraschool" would be more appropriate: the case does not
indicate whether the mail delivery extended to other schools, or operated only within
the school.
112. Id. at 47.
113. Perry, 460 U.S. at 47.
114. Id. (emphasis added).
115. Id. One can only wonder what form a grant of such use would take; query
whether a state has ever issued a proclamation which read, "The state hereby authorizes the bus terminal for indiscriminate expressive use by the general public."
116. Id.
117. The dissent argued that the school district's restriction amounted to viewpoint
regulation, which is impermissible even in a nonpublic forum. Perry, 460 U.S. at 56
(Brennan, J., dissenting). See also Day, supra note 53, at 161 ("[T]his was, in effect, a
viewpoint regulation .... ").
118. Perry, 460 U.S. at 49.
119. Id. at 49 n.9. The Court noted:
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Second, the Court stated that permitting the Cub Scouts and

other community groups access did not obligate the school district
to allow access to the PLEA, because these community groups
120

were of an entirely different character than a teachers' union.

On account of these differences, the Court held that allowing one
does not necessarily open the forum.to the other. Accordingly, 21
the
Perry Court held that the school mail was a nonpublic forum.'

Before Perry, the Supreme Court strictly examined all selective
exclusions from government-owned property. To gain access to a
limited public forum, a plaintiff before Perry only needed to show
that a substantially similar group had been allowed access to the

forum.

22

For example, a performer would have a strong claim of

access to property opened to other performers. Plaintiffs after

Perry, by contrast, must show that all groups are allowed access in
order to gain access themselves. 2 3 After Perry, if the government
does not open the forum for "indiscriminate use by the general
public," then a limited public forum does not exist. 124 Conse[T]he system was properly opened to PEA, when it, pursuant to law, was
designated the collective bargaining agent for all teachers in the Perry
schools. PEA thereby assumed an official position in the operational struc*ture of the District's schools, and obtained a status that carried with it rights
and obligations that no other labor organization could share.
120. Id. at 48. The Court observed:
[E]ven if we assume that by granting access to the Cub Scouts, YMCAs, and
parochial schools, the school district has created a "limited" public forum,
the constitutional right of access would in any event extend only to other
entities of similar character. While the school mail facilities thus might be a
forum generally open for use by the Girl Scouts, the local boys' club and
other organizations that engage in activities of interest and educational relevance to students, they would not as a consequence be open to an organization such as PLEA ....
121. See id. at 48-49; Post, supra note 21, at 1754 ("In the end, it made no difference
to the outcome of the case whether the mail facilities were categorized as a limited or
nonpublic forum. In either case the school system remained free to build discriminatory criteria of access into the very definition of its mail system."); Farber & Nowak,
supra note 17, at 1255 (criticizing Perry for not articulating a valid state interest in
excluding the PLEA).
122. See supra part III.A.
123. Id. at 47.
124. Perry, 460 U.S. at 47. The legal standard articulated in Perry, however, is not
entirely consistent. Compare id. at 46 n.7 ("A public forum may be created for a
limited purpose such as use by certain groups, or for the discussion of certain subjects." (citations omitted)) with id. at 47 ("selective access [to the Cub Scouts and
other groups] does not transform government property into a public forum"). The
Court ultimately followed the former characterization of the limited public forum in
deciding that the mail system was a nonpublic forum and that the PLEA could be
denied access. Subsequent decisions grapple with this ambiguous standard. See infra
part III.D.
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quently, after Perry, a performer must demonstrate not that other
similar performers are allowed access, but that everyone is allowed
to use the property for expressive purposes-a clearly difficult
burden.
C.

The Response to Perry: Limited Public Forum Cases

Two years after Perry, in Cornelius v. NAACP Legal Defense and
Education Fund, Inc.,125 the Supreme Court applied the "indiscriminate use by the general public" standard 126 in a case in which the

federal government had allowed
some groups to use public prop1 27
erty for speech purposes.
In Cornelius, the NAACP and other nonprofit organizations

challenged their exclusion from an annual charitable fundraising
drive, the Combined Federal Campaign (CFC). 28 The CFC specified that only direct service organizations could be included, and it
specifically excluded "[a]gencies that seek to influence the out-

comes of elections or the determination of public policy through
political activity or advocacy, lobbying, or litigation on behalf of
parties other than themselves.' 1 29 The NAACP, along with several
other nonprofit legal action organizations, 3 ° challenged their exclusion from the CFC under the First Amendment.
The Supreme Court held, in a 4-3 decision, 3 that the CFC was a

nonpublic forum,

32

and that the NAACP's exclusion from the

125. 473 U.S. 788 (1985).
126. See id. at 804-05 (quoting Perry, 460 U.S. at 47) ("[S]elective access ... does
not create a public forum."); cf Day, supra note 53, at 165 ("Cornelius, rather than
Perry Education,is the key to the modem forum doctrine's suppression of free speech
interests ....
").
127. Cf Day, supra note 53, at 167 (Cornelius "was only cleaning up the analytic
residue of ...Perry . .

").

128. Cornelius, 473 U.S. at 790-91. The Combined Federal Campaign (CFC) was
created by the federal government as a vehicle for fundraising from government employees. Participating organizations submitted a 30-word statement for inclusion in
CFC literature, which was distributed to government employees along with pledge
cards.
129. Id. at 795 (quoting Executive Order No. 12,404, 3 C.F.R. 151 (1984)).
130. Id. at 793. Respondents in the case were the NAACP Legal Defense and Educational Fund, Inc., the Sierra Club Legal Defense Fund, the Puerto Rican Legal Defense and Education Fund, the Federally Employed Women Legal Defense and
Education Fund, the Indian Law Resource Center, the Lawyers' Committee for Civil
Rights under Law, and the Natural Resources Defense Council.
131. Justice O'Connor wrote the opinion of the Court, while Justices Blackmun,
Brennan, and Stevens dissented. Justices Powell and Marshall, both of whom dissented in Perry, took no part in the decision.
132. Cornelius, 473 U.S. at 806. The District Court in Cornelius held that the CFC
was a "limited public forum" and that the NAACP's exclusion from this forum was

19951

LIMITED PUBLIC FORUM

1273

in light of the government's desire to appear
CFC was reasonable133
impartial.
politically
The NAACP claimed that the government had created a limited
public forum for solicitation; thus, access could not be denied to
specific charitable organizations. 134 The Court disagreed, following
Perry's credo that only "indiscriminate use by the general public"
will create a limited public forum. 135 In Cornelius, where the government specifically intended to limit the forum to certain chari136
ties, it had not opened the CFC to indiscriminate use.1 37
Accordingly, the Court held the CFC to be a nonpublic forum.
The Government's consistent policy has been to limit participation in the CFC to "appropriate" voluntary agencies and to require agencies seeking admission to obtain permission from
federal and local Campaign officials ....

[S]elective access, un-

designation for public
supported by evidence of a purposeful
13
use, does not create a public forum.'
The Court's opinion indicates that if the government intends to restrict the CFC to certain charities but not others, it can do so, because the CFC is not a public forum.
Justice Blackmun dissented, arguing that the Court's argument
was tautological. 139 By allowing the government to arbitrarily define the limits of the CFC, he argued, the Court rendered meaningless the category of the limited public forum.'10 Justice Blackmun
content-based. NAACP Legal Defense and Educ. Fund, Inc. v. Devine, 567 F. Supp.
401, 407 (D.D.C. 1983). The Circuit Court affirmed without finding that the statute
was a content-based exclusion from a limited public forum; instead finding that the
exclusion was unreasonable even under the low-level scrutiny which would be applied
to speech restrictions in a nonpublic forum. NAACP Legal Defense and Educ. Fund,
Inc; v. Devine, 727 F.2d 1247, 1257 (D.C. Cir. 1984).
133. Cornelius, 473 U.S. at 809. But cf. Dienes, supra note 35, at 117 ("[T]he support for this conclusion is shaky at best ... [because] numerous other controversial
groups such as Planned Parenthood and the Right to Life Educational Trust Fund are
included in the campaign.").
134. Cornelius, 473 U.S. at 804. The NAACP did not even argue that the CFC was
a traditional public forum.
135. Id. at 804-05 (citing Perry, 460 U.S. at 47).
136. Id. at 804. But cf. Day, supra note 53, at 147 (crediting Cornelius's "government intent standard" with the death of the public forum doctrine).
137. See Cornelius, 473 U.S. at 808.
138. Id. at 804-05 (emphasis added).
139. Id. at 813-14 (Blackmun, J., dissenting) ("I cannot accept, however, the
Court's circular reasoning that the CFC is not a limited public forum because the
Government intended to limit the forum to a particular class of speakers.").
140. Justice Blackmun observed:
The Court's analysis empties the limited-public-forum concept of meaning
I . . [making] it virtually impossible to prove that a forum restricted to a

1274

FORDHAM URBAN LAW JOURNAL

[Vol. XXII

argued that by deferring to the government's intentions to create a
limited public forum or a nonpublic forum, the Court allows the
government to exclude charities that it deems inappropriate with
141
only a "reasonable" justification.
In Lamb's Chapel v. Center Moriches Union Free School District, 42 the Court shied away from deciding whether a school board

had created a limited public forum by allowing social, civic and rec-

reational groups, but not a religious group, to show films in the
school auditorium. 143 The Court sidestepped this question and instead found that the exclusion was a "viewpoint-based" exclusion
that would be unconstitutional even in a nonpublic forum.14 4 De-

termined to find the state's exclusion of the religious group to be
unconstitutional, but unable to state that the auditorium had been
opened for "indiscriminate use by the general public," the Lamb's

Chapel Court took a much more difficult route by labeling the
state's action "viewpoint discrimination' 1 45 which violates the First
Amendment.
D.

Lower Court Confusion: The Subway
In the wake of Perry, Corneliusand Lamb's Chapel,it is not surprising that lower federal courts have had a difficult time deciding
particular class of speakers is a limited public forum. If the Government
does not create a limited public forum ... unless it intends to provide an
"open forum" for expressive activity, and if the exclusion of some speakers is
evidence that the Government did not intend to create such a forum, no
speaker challenging denial of access will ever be able to prove that the forum
is a limited public forum. The very fact that the Government denied access
to the speaker indicates that the Government did not intend to provide an
open forum for expressive activity, and under the Court's analysis that fact
alone would demonstrate that the forum is not a limited public forum.
Id. at 825 (Blackmun, J., dissenting) (citations omitted).
141. Id. at 821; see also Leedes, supra note 51, at 509 ("If the Court's tripartite
classification of forums is to remain credible, the limited public forum, although collapsible, should not be collapsible at the whim of an official who suddenly deviates
from an established policy, rule, or practice."); Day, supra note 53, at 147 ("[B]ecause
the Court uses the 'government intent standard' to determine the level of judicial
scrutiny, the public forum doctrine is at its end.").
142. 113 S. Ct. 2141 (1993).
143. Lamb's Chapel bears a striking resemblance to Widmar v. Vincent, 454 U.S.
263 (1981), discussed supra at notes 97-103, where the Court did not hesitate to state
that the school had created a limited public forum which could not be denied to a
religious school group without passing strict scrutiny.
144. Lamb's Chapel, 113 S. Ct. at 2147. For a discussion of viewpoint discrimination, see Stone, Content Regulation, supra note 19, at 197-200.
145. Lamb's Chapel, 113 S.Ct. at 2146 (noting that "the District need not have
permitted after-hours use of its property [at all]"). The Court seems to imply that by
making the affirmative grant of usage, the state created a public forum.
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limited public forum cases. In response to the growing reluctance
of the Supreme Court to categorize government property as a public forum, the lower courts have adopted three responses to limited
public forum cases. Some courts continue to resolve cases under
the pre-Perry framework, reasoning that within a category of
speech allowed in a given forum, the government must have compelling reasons for excluding a particular group. 146 The second set
of courts avoid the public forum question altogether, much in the
same way that Lamb's Chapel did, by finding some other basis to
resolve the case.' 47 The third group follows Perry and Cornelius
closely, allowing selective exclusions where the property has not
been opened for "indiscriminate use by the general public.' 1 48 All
three of these approaches are well-illustrated by a series of speech
cases involving metropolitan transit authorities.
1.

Traditional,Pre-PerryApproach

In Planned Parenthood Association/Chicago Area v. Chicago
TransitAuthority (CTA), 4 9 the U.S. Court of Appeals for the Seventh Circuit followed the traditional, pre-Perry model for resolving
selective speech exclusions from public property. In Planned
Parenthood,a controversial advertising
group challenged its exclu150
sion from subway advertising space.
The Seventh Circuit stated that the subway is generally a nonpublic forum. 151 Through an active policy of soliciting and displaying advertisements, however,, Chicago had converted its transit
system into a designated public forum. 52 The court distinguished
Lehman v. City of Shaker Heights,153 which held that advertising
space inside transit vehicles was not a traditional public forum for
146. See infra part III.D.1.
147. See infra part III.D.2.
148. Perry, 460 U.S. at 47; see infra part III.D.3.
149. 767 F.2d 1225 (7th Cir. 1985).
150. In Planned Parenthood,767 F.2d at 1227-30, a not-for-profit organization challenged the Chicago Transit Authority's (CTA) selective denial of their family-planning advertisements, which included counseling about "prenatal care, abortion, or
adoption," while regularly accepting other "controversial public-issue advertising."
For example, the CTA had accepted one advertisement that "shows large bombs falling on a small child, who is releasing a dove with an olive branch in its beak," with a
quote from President Eisenhower, stating, "Every gun that is made, every warship
launched, every rocket fired signifies in the final sense, a theft from those who hunger
and are not fed, those who are cold and are not clothed."
151. Id at 1233.
152. Id. at 1232.
153. 418 U.S. 298 (1974), discussed supra at notes 82-87 and accompanying text.
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the purposes of advertising."I As the Seventh Circuit wrote,
"While Lehman stands for the proposition that the interior of a
transit system's cars and buses is not a traditional public forum, it
does not stand for the proposition that such space may never become a public forum."155 Accordingly, the
court required the city
56
to admit the excluded advertising group.1
The Seventh Circuit struggled to apply Perry, stating:
Perry does not clearly establish guidelines for determining when

government property has become a designated public forum.
While it is apparent that opening government-owned property
for indiscriminate use by the public would suffice, it is also clear
that property is not necessarily a non[public] forum if such indiscriminate access is not allowed. 5 7

The Court determined that the Transit Authority had established a
limited public forum 158 open to advertising
groups, and to which
1 59
plaintiff could not be denied access.
2. Lamb's Chapel Avoidance Approach
In AIDS Action Committee of Massachusetts v. Massachusetts
Bay TransportationAuthority (MBTA), 6 ° the U.S. Court of Appeals for the First Circuit faced facts almost identical to those in
6
' Unlike the Seventh Circuit, the First CirPlanned Parenthood.1
154. Planned Parenthood,767 F.2d at 1232-33.
155. Id. at 1233. The Seventh Circuit recently decided a similar case, in which it
modified its conception of the limited public forum, deferring more to government
intentions. The court stated that the district court should focus "on matters such as
the forum's past uses, the government's consistent policy and practice and the forum's
compatibility with expressive activity." Air Line Pilots Ass'n, Int'l v. Dep't of Aviation, 45 F.3d 1144, 1152 (7th Cir. 1995).
156. Planned Parenthood,767 F.2d at 1233.
157. Id. at 1232 (citations omitted).
158. Id. at 1231 (calling the limited public forum an "amorphous category").
159. Id. at 1233 (noting that the City could neither justify the exclusion of Planned
Parenthood as a content-neutral time, place or manner restriction nor as necessary to
serve a compelling state interest).
160. 42 F.3d 1 (1st Cir. 1994).
161. Id. at 4-6. The Massachusetts Bay Transportation Authority (MBTA) had rejected sexually explicit AIDS-awareness advertisements from being displayed on subway platforms, while allowing a movie advertisement which featured sexual innuendo.
The plaintiff's advertisements prompted viewers to wear condoms to prevent the
transmission of HIV, the virus which causes AIDS. One such advertisement read,
"Headline: 'Tell him you don't know how it will ever fit.' Copy: 'Nothing will give
him a swelled head faster than flattery. So compliment him on his good sense in using
a latex condom. Barring abstinence, it's the best way to prevent AIDS.' "
Two advertisements for the movie "Fatal Instinct" "prominently feature the bare,
crossed legs of a seated woman whose cleavage is visible but whose face is largely
obscured. In one of the ads, the woman is suggestively eating a hot dog, and the
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cuit avoided the limited public forum issue altogether, much like
the Supreme Court had in Lamb's Chapel.162
Like the Planned Parenthood court, the district court in AIDS
Action Committee addressed the limited public forum issue directly. The district court held that by posting advertisements and
by hiring an advertising firm "to promote MBTA facilities as ad1 63
vertising venues," the MBTA created a limited public forum.
The First Circuit, while affirming, declined to determine "whether
the MBTA has designated the interiors of its cars as public fora."'
Noting that the government's intentions regarding the establishment of a public forum control the creation of a limited public forum, 65 the First Circuit stated:
[T]hese cases suggest that courts should hinge their analyses
largely on whether the government intended that the property
become a designated public forum ....

Broadly read, [these

cases] suggest that the very existence of the MBTA's written
Policy [of excluding sexually explicit advertising] may be a sufficient basis for
finding that the interiors of MBTA cars are not
66
public fora.'

Put off by the "relatively murky status of the public forum doctrine' 67 and "unwilling to anchor an important First Amendment
ruling on so fragile a foundation ,168 the court instead determined
that the exclusion of the AIDS-awareness advertisements was tanheadline 'Come here often?' is displayed at crotch level. In the second ad, the headline 'Opening Soon' is displayed at crotch level across the woman's bare crossed legs."
162. See supra notes 142-145 and accompanying text.
163. AIDS Action Comm. of Massachusetts v. Massachusetts Bay Transp. Auth.,
849 F. Supp. 79, 83 (D.Mass. 1993).
164. AIDS Action Comm., 42 F.3d at 7.
165. Id.; accord Stewart v. Dist. of Columbia Armory Bd., 863 F.2d 1013 (D.C.Cir.
1988) (remand to determine whether D.C. Armory Board intended RFK football stadium to be a public forum); Air Line Pilots Ass'n, Int'l v. Dep't of Aviation, 45 F.3d
1144, 1160 (7th Cir. 1995) (remanding, instructing the district court to focus on the
government's intent, as well as compatibility, in deciding whether political advertising
should be allowed in airport diorama display case); National Ass'n of Social Workers
v. Harwood, 874 F. Supp. 530, 532 (D.R.I. 1995) (following the First Circuit's focus on
government intentions in concluding that the floor of the state House of Representatives is a limited public forum).
166. AIDS Action Comm., 42 F.3d at 9-10 (citations omitted).
167. Id. at 9.
168. Id.; cf Bd. of Airport Comm'rs of Los Angeles v. Jews for Jesus, Inc., 482 U.S.
569 (1987) (avoiding the question of whether airport terminal is a public or nonpublic
forum, instead finding that an airport regulation prohibiting "all First Amendment
activity" was clearly unconstitutional). In ISKCON v. Lee, 112 S. Ct. 2701, the
Supreme Court resolved the question avoided by the Jews for Jesus Court, concluding
that airports are nonpublic fora.
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tamount to viewpoint discrimination,' 69 which would not be per170
missible even in a nonpublic forum.
3.

Government Intentions Approach
A third category of lower courts follows Perry and Cornelius

closely, allowing the government's intentions to control the creation of a limited public forum. Regardless that one group has been
allowed to use the subway for expression, this group of courts defer
to the government's intention to keep the forum nonpublic, and
summarily exclude uninvited groups. For example, in Young v.
New York City Transit Authority (NYCTA),' 171 a divided Second

Circuit panel upheld a NYCTA regulation that allowed solicitation
by registered charities within the transit authority while excluding

panhandling. 172 The Second Circuit considered the subway to be a
nonpublic forum 173 because the NYCTA "never intended to designate sections of the subway system ... as a place for begging and
169. AIDS Action Comm., 42 F.3d at 10. The Court did not find that the MBTA
had practiced viewpoint discrimination per se; rather, the Court declared that the
MBTA had practiced content-discrimination which "gives rise to an appearance of
viewpoint discrimination which the MBTA has failed to explain away." Id. This conflation of content-based restrictions, which are impermissible in a public forum, and
the more invidious viewpoint' discrimination, which is even impermissible in a nonpublic forum, obscures major distinctions within public forum doctrine, and seems
calculated to avoid categorizing the MBTA as a designated public forum.
170. Id.; accord Good News/Good Sports Club v. Sch. Dist. of City of Ladue, 28
F.3d 1501 (8th Cir. 1994), cert. denied, 115 S. Ct. 2640 (1995) (holding that a religious
club's exclusion from school district property is unconstitutional viewpoint
discrimination).
171. 903 F.2d 146 (2d Cir.), cert. denied, 498 U.S. 984 (1990).
172. Another consistent Supreme Court case is Hazelwood Sch. Dist. v. Kuhlmeier,
484 U.S. 260 (1988), where the Court held that a principal's unilateral rejection of
certain articles from the school newspaper was constitutional under low-level review.
The Court held that the newspaper Was a nonpublic forum, even though it had been
intentionally created for the publication of student articles. The newspaper was a
nonpublic forum because the school had never "relinquish[ed] control" of it. The
school had merely created a newspaper as part of the school curriculum, never intending to open it as a forum for public discourse. 484 U.S. at 270. The newspaper
was a nonpublic forum because, as in Perry, it had not been opened "for indiscriminate use by the general public." Id. at 267 (quoting Perry, 460 U.S. at 47).
173. Young's forum analysis should be considered dicta because Young held that
panhandling was not entitled to First Amendment protection, and then only "arguendo" determined that even if panhandling were protected speech, the subway was a
nonpublic forum, so the statute would still be constitutional. Young, 903 F.2d at 157.
Two years after Young, however, in Loper v. New York City Police Dep't, 999 F.2d
699, 704 (2d Cir. 1993), the Second Circuit overruled its decision in Young to the
extent that Young had found begging not to be protected by the First Amendment.
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panhandling.'1 74 The dissent strenuously disagreed with the majority's categorization of the subway as a nonpublic forum.
[T]he fact is defendants intended to open, and did open, certain
areas to solicitation by organized charities.... [B]egging is indistinguishable from charitable solicitation for First Amendment
purposes.... Defendants therefore may not open the175door to
the latter while slamming it in the face of the former.
Young focused exclusively on the state's intentions in deciding that
the subway remained a nonpublic forum despite a statute that
opened it to
expressive activity substantially similar to
176
panhandling.

IV.

Analysis of the Modem Limited Public Forum Under
Perry and Cornelius

Perry imparted structure to cases involving speech on public
property by prompting courts to categorize the property as a tradi1 77
tional public forum, limited public forum, or nonpublic forum.
This Part argues that while Perry contributed valuable tools to First
Amendment analysis, it rendered meaningless the limited public
178
forum concepts that existed in prior Supreme Court precedent.
Cornelius continued Perry's deferential approach to limited public
forum cases by focusing on the government's intentions regarding a
179
piece of property.

In Perry and Cornelius, the Supreme Court retreated from its
earlier activist stance in analyzing limited public forum cases. In
both cases, the Court categorized the relevant forum as "nonpub174. Young, 903 F.2d at 162.
175. Id. at 166-67 (Meskill, C.J., concurring in part and dissenting in part). Most
courts agree that the First Amendment protects panhandling like charitable solicitation. See, e.g., Loper 999 F.2d at 704 (begging is protected speech); Chad v. City of
Fort Lauderdale, 861 F. Supp. 1057, 1059-60 (S.D.Fla. 1994) (same); Roulette v. City
of Seattle, 850 F. Supp. 1442, 1451 (W.D.Wash. 1994) (conceding that "peaceful begging. .. is entitled to some First Amendment protection"); Blair v. Shanahan, 775 F.
Supp. 1315, 1322 (N.D.Cal. 1991), appeal dismissed and remanded, 38 F.3d 1514 (9th
Cir. 1994), cert. denied, 115 S. Ct. 1698 (1995) ("No distinction of constitutional dimension exists between soliciting funds for oneself and for charities.").
176. Young, 903 F.2d at 161 (the government only creates a public forum by "intentionally opening a nontraditional forum for public discourse" (quoting Cornelius, 473
U.S. at 802)).
177. See Stoll, supra note 21, at 1273-74 ("It was much easier for the Court simply
to rely on labels, rather than to examine closely the objective nature of the forum or,
better, the competing interests involved.").
178. See Post, supra note 21, at 1754 (calling the limited public forum "chimerical"
after Perry).
179. See supra notes 125-141 and accompanying text.
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lic." On this basis, the Court allowed the government to exclude
groups with speech interests similar to those of the included
groups. These determinations ignored clear precedent regarding
the limited public forum, instead opting for an "all or nothing" approach to government-created public forums.
The Court's new standard is "all or nothing" because under the
Perry approach, speech forums can only be characterized as public
or nonpublic. Under Perry and Cornelius,if the government opens
the forum to only some groups, then the forum remains "nonpublic." The government must open the forum to everyone to create a
limited public forum. This definition of the limited public forum
allows the government to exclude subclasses of an included class,
simply by characterizing a forum as nonpublic.
Earlier cases recognized that a forum can be nonpublic with respect to one group, but still remain open to other groups-even if
these latter groups were not intended to use the forum. 180 For example, in Widmar, even though the university did not intend to
open its facilities to religious student groups, the Court found that
the plaintiff group could not properly be excluded because the facilities were "public. ' 181 Nonetheless, the Court recognized that
the facilities remained "nonpublic" as to non-university students. 82
The pre-Perry Court allowed the government to open property to a
group of speakers while excluding a different group, but did not
allow the government to exclude a subclass of the included group
simply because a forum may not be open to everyone.
It is instructive to return to the example used in Part II. Only a
bus terminal dedicated to all types of expression meets the
Supreme Court's stringent new test for creating limited public forums. By contrast, a bus terminal opened specifically to performing would remain a nonpublic forum, because it is not open for
"indiscriminate use by the general public."
If such a bus terminal is a nonpublic forum rather than a limited
public forum open to performing, the government has much
broader power to exclude individuals. If a bus terminal open only
to performing is categorized as a limited public forum, the government can exclude petitioners and other types of speakers with only
a rational basis. If such a forum is categorized as a nonpublic forum, however, even a specific performer whom the government
180. See supra part III.A.
181. Widmar v. Vincent, 454 U.S. 263, 268 (1981), discussed supra at notes 97-103
and accompanying text.
182. Id
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finds objectionable can be excluded with only a reasonable
justification.
A.

Perry's Destruction of the Limited Public Forum

Perry's "indiscriminate use by the general public" standard was
not clearly proclaimed as the test for establishing a limited public
forum. The Court variously described the limited public forum in

conformity with past cases and in a radically new way. 183 Ultimately, however, in determining that the unofficial teachers' union

could be excluded, the Court ignored these conflicting standards

and determined that without opening a forum to everyone, government property remains a nonpublic forum. 1
First, the Court defined a limited public forum as "property

which the state has opened for use by the public as a place for

expressive activity."'18 5 This definition accords with earlier cases; it
does not require indiscriminate access to everyone, but could apply

to a forum opened only to one group for expressive purposes. The
Court expected that many public forums would be limited to par-

ticular groups: "A public forum may be created for a limited purposes such as use by certain groups, e.g., Widmar (student groups),
or for the discussion of1' 86
certain subjects, e.g., City of Madison
(school board business).'

When evaluating the plaintiff's claim, however, the Perry Court
restricted the definition of a limited public forum, making it much
more difficult for a state to create a public forum. "If by policy or
by practice the Perry School District has opened its mail system for
indiscriminate use by the general public, then [the] PLEA could
justifiably argue a public forum has been created."' 187 "[S]elective
183. Compare Perry, 460 U.S. at 46, n.7 (defining limited public forum as property
that is open to a particular form of expressive activity or to a particular class of speakers) with id. at 47 (describing limited public forum as property that is opened for
"indiscriminate use by the general public"); see also Post, supra note 21, at 1755-56
(concluding that "[t]he unavoidable inference is that Perry chose to let the distinction
[between a limited public forum and a nonpublic forum] remain ambiguous so as to
leave the government ample room to continue to characterize its property as a nonpublic forum").
184. Perry, 460 U.S. at 47. The Court ultimately measured Perry's exclusion of the
teacher's union against the latter standard, concluding that because the school had not
opened the mailboxes for "indiscriminate use by the general public," the mailboxes
were nonpublic fora.
185. Id. at 45.
186. Id. at 46 n.7 (citations and full case names omitted).
187. Id. at 47.
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access," the Court continued, "does not transform government
property into a public forum. '' 188
In Perry, the school mail system was clearly not a traditional
public forum.' 89 Unlike streets and parks, this property did not
have a long history of use for public expression. Surely a limited
public forum existed, however; the school mail may or may not
have been nonpublic to the excluded union, but the state had
clearly designated property for expressive use by some segment of
the public.' 90 The Court's role should have been to determine
whether the PLEA was similar enough to the official union or to
the Cub Scouts that it could not constitutionally be denied access.
The Perry Court did not entirely ignore this question. The Court
determined arguendo that even if the school mail were a limited
public forum, the plaintiff was still properly excluded. "[E]ven if
we assume that by granting access to the Cub Scouts, YMCAs, and
parochial schools, the school district has created a 'limited' public
forum, the constitutional right of access would in any event extend
only to other entities of similar character."' 19 The Court proffered
two alternative rationales for allowing the school to exclude the
rival teachers' union from using the teachers' mailboxes. First, allowing the Cub Scouts and other community groups did not mean
the school had to allow 'a teachers' union such as the PLEA.19
the
Second, allowing the officially recognized union did not mean
93
union.'
unofficial
an
to
system
mail
the
open
school had to
Either of these rationales may be reasonable in the alternative.
If the school district had merely opened the mail system to the official union, then perhaps the Court would have been correct to exclude the PLEA based on the official union's "status."' 94 Similarly,
,such as the Cub
opening the school mail to nonunion groups,
95
Scouts, might also have been reasonable.
188. Perry, 460 U.S. at 47.
189. Id. at 46-47.

190. This Note does not attempt to resolve the fact-specific question of whether the
two unions in Perry were so similar that the PLEA would have to be admitted, but
rather faults Perry and Cornelius for ignoring the importance of this question.
191. Perry, 460 U.S. at 48.
192. Id.
193. Id. at 49 & n.9.
194. See United States Postal Serv. v. Council of Greenburgh Civic Ass'ns, 453 U.S.
114 (1981) (holding that mailboxes are limited public fora which can be reasonably

restricted to stamped mail, excluding use by civic groups not paying postage).
195. See Lehman v. City of Shaker Heights, 418 U.S. 298 (1974) (allowing city to
limit advertising to commercial use); but see Police Dep't of Chicago v. Mosley, 408
U.S. 92 (1972) (holding that city cannot limit picketing to unions while excluding ra-

cial protests).
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These two justifications, however, cannot be taken simply in the
alternative. In Perry, the school district opened the mail system to
a large group of speakers-a group that included a teachers' union,
the Cub Scouts, and church groups. Opening the mailboxes to only
one of these subgroups might have allowed the school district to
exclude the unofficial union. Opening the forum to such a diverse
group of speakers, however, creates a limited public forum that is
almost unlimited in scope. As in City of Madison,196 where the
school board meetings were open to the general public, once a forum has been opened wide enough, exclusions of any group must
be justified by a compelling reason."
B.

Cornelius: Deference to Government Intentions

As in Perry, in Cornelius the Court cited various standards for
the creation of a public forum; 198 by focusing on government intentions, however, it took a more deferential approach. The Cornelius
Court first stated that the government can create a public forum by
"designation of a place or channel of communication or use by the
public at large for assembly and speech, for use by certain speakers, or for the discussion of certain subjects."' 199 Again like Perry,
however, the Cornelius Court ultimately rejected the possibility
that the CFC was a limited public forum, stating, "selective access,
unsupported by evidence of a purposeful designation for public
use, does not create a public forum." 2"
I The Cornelius Court noted that the government could have established the CFC as a limited public forum open to all "charitable
solicitation."' 20 ' However, the Court found that the government
was not "motivated by an affirmative desire to provide an open
20 2
forum for charitable solicitation in the federal workplace.
196. 429 U.S. 167 (1976), discussed supra at notes 70-74 and accompanying text.
197. City of Madison, however, does not hold that all groups should be able to
speak on all subjects. See Stoll, supra note 21, at 1280, n.39 ("[I]t is clear that the

school district [in Madison] need not have permitted an insurance convention to use
").
space reserved for school groups .
198. See Day, supra note 53, at 166 (calling Cornelius "hardly a model of clarity");
but cf. Post, supra note 21, at 1756 (praising Cornelius's "candor" as it "tactfully withdrew the concept of the limited public forum as a meaningful category of constitutional analysis").
199. Cornelius, 473 U.S. at 802.
200. Id at 805.
201. Id. at 804 (noting that a limited public forum may indeed have been created
had the governmeit "inten[ded] to designate the CFC as a public forum open to all
tax-exempt organizations").
202. Il at 805.
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Rather, the CFC had only been intended for use by "appropriate"
°3 and "such selective access.., does not create
voluntary agencies,
20 4
a public forum.
If the government can exclude one group from a forum, thereby
showing that it intends to keep the forum nonpublic, then an excluded group will never be able to demonstrate that it has been
improperly excluded from a limited public forum. 05 Cornelius, it
seems, requires the state specifically to allow the group that it has
excluded to use the property, or it will be a nonpublic forum with
respect to that group. Justice Blackmun summed up this incongruous conclusion2 0 6 when he wrote:
The Court makes it virtually impossible to prove that a forum
restricted to a particular class of speakers is a limited public forum. If... the exclusion of some speakers is evidence that the
Government did not intend to create [a limited public] forum,
no speaker challenging denial of access will ever be able to
prove that the forum is a limited public forum. The very fact
that the Government denied access to the speaker indicates that
the Government did not intend to provide an open forum for
expressive activity, and under the Court's analysis that fact
alone would demonstrate that the forum is not a limited public
forum.2 07

The Cornelius majority defers to government intentions in deciding
whether property is a limited public forum. 0 8 It is obvious that the
203. Id. at 804.
204. Cornelius, 473 U.S. at 805; cf. Kanel, supra note 20, at 851 (1986) (arguing that
Cornelius should have admitted the NAACP because "[b]y allowing legal aid organizations to participate in the CFC, the government has acknowledged that the advocacy of legal rights through litigation is a 'health and welfare service' within the
meaning of the Executive Order's inclusionary language"). This Note is less concerned that the Supreme Court allowed the NAACP to be excluded from the CFC
than that, in so doing, the Court rendered meaningless the concept of the limited
public forum. See Stoll, supra note 21, at 1288 n.68 ("Regardless of whether one
agrees that the government's decision was reasonable, however, the Court should
have found the CFC to be a limited public forum.").
205. See Cornelius, 473 U.S. at 825 (Blackmun, dissenting); see also Day, supra note
53, at 147 ("[B]ecause the Court uses the 'government intent standard' to determine
the level of judicial scrutiny, the public forum doctrine is at its end."); Leedes, supra
note 51, at 520 ("If the Court's tripartite classification of forums is to remain credible,
the limited public forum, although collapsible, should not be collapsible at the whim
of an official who suddenly deviates from an established policy, rule, or practice.").
206. See Stoll, supra note 21, at 1289, n.71.
207. Cornelius, 473 U.S. at 825 (Blackmun, J., dissenting) (citations omitted).
208. See Stoll, supra note 21, at 1273-74 (noting that the government intent standard of Cornelius "effectively eviscerates the First Amendment, because the government is empowered to ensure that little property will be categorized as a public
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government would never intentionally concede use of its property

to a group that it has specifically excluded.2 °9 Without accepting

this tautology,210 the only way that the word "intentionally" can be
understood is in relation to the permitted class of speakers. 211 The
government need not open its property to everyone to create a lim-

ited public forum; rather, it must only open it to some segment of
the populace, within which it may not discriminate between speak-

ers without compelling justification.212

C.

The Death of the Limited Public Forum?

The Court's decisions in Perry and Cornelius have rendered the
limited public forum an unworkable component of the public forum doctrine.213 If the government intends to keep its property a
nonpublic forum, it can do so simply by excluding certain speakers:
by excluding speakers, the state has demonstrated its intention to

leave the forum nonpublic, and the Court will accede in this intention by applying low-level review. This circularity may seem dizzying, but in both Perry and Cornelius the Court has held that the
government intentions to keep a forum nonpublic are controlling.
On a policy level, the Perry/Corneliusjurisprudence seems un-

fair.214 Compatibility is the underlying test of appropriate speech
regulations.215 By designating property for a specified use like performing, the government has evidenced its belief that perform-

ances are generally compatible with the natural uses of that
forum, thereby ensuring that most of its restrictions on speech will survive
challenge").
209. See Dienes, supra note 35, at 120 ("Justice Blackmun, I believe, is correct.").
210. See Day, supra note 53, at 167 (Cornelius "was, at a minimum, circular.").
211. See Post, supra note 21, at 1757 (distinguishing "between the intent to include
the class of speakers or subjects of which the plaintiff is the representative, and the
intent to exclude the plaintiff").
212. Cf.Kanel, supra note 20, at 871-73 ("[T]he most glaring deficiency in the reasoning and result of the plurality [sic] opinion is its treatment of the viewpoint-neutrality issue ....because ... it is the particular 'cause, claim, or defense' that these
organizations support which prevents their participation in the CFC.").
213. Cornelius, 473 U.S. at 825 (Blackmun, J., dissenting); see also Buchanan, supra
note 8, at 968 (lamenting that "the designated public forum concept.., now lead[s] a
limping existence").
214. See Karst, supra note 68, at 35.
215. See Grayned v. City of Rockford, 408 U.S. 104, 116 (1972) ("The crucial question is whether the manner of expression is basically incompatible with the normal
activity of a particular place at a particular time."); ISKCON v. Lee, 112 S. Ct. at 2707;
but see Day, supra note 53, at 166 (noting that Cornelius "obviously rejected the
[Grayned] 'incompatibility standard"').
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property.216 Perry's new definition of the limited public forum allows the government to go back on its word: after the government
has already stated that performing is generally compatible with the
property, the Perry standard allows the government to narrow the
scope of the public forum further without a compelling justification. Perry allows the government to pick and choose its favorite
performers, even though the government has already deemed performing compatible with the uses of the forum. Performers who
accept the government's invitation to use the bus terminal to perform are merely looking to use the property for its intended use, as
specified by the government when it designated the property.
The First Amendment was drafted because the "free circulation
of ideas" is important to the smooth functioning of a vibrant democracy. 217 To express their ideas, individuals often seek to use
2 18
public property because other forums are not open for their use.
For example, although some political groups can afford to speak by
placing advertisements in newspapers, many individuals look to
public property as their pulpit.219 When the government restricts
the definition of the limited public forum, it effectively closes pub-

216. See Buchanan, supra note 8, at 969-70 ("Whatever the size of the invited class
in terms of speaker identity, if a government's invitation is content-neutral, the government has indicated that, within the confines of the invited class, it is not concerned
with the subject matter or viewpoint of the proffered speech.").
217. Brown v. Socialist Workers '74 Campaign Comm., 459 U.S. 87, 98 (1982); accord Roth v. United States, 354 U.S. 476, 488 (1957) ("The fundamental freedoms of
speech and press have contributed greatly to the development and well-being of our
free society and are indispensable to its continued growth."); see also THOMAS EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 6-7 (Vintage ed. 1970) (enumerating
four values which underlie the freedom of speech: protection of democratic self-government; the search for truth through the "marketplace of ideas;" the "self-realization" of the individual; and the existence of a social "safety valve"); OLIVER
WENDELL HOLMES, SR., THE PROFESSOR AT THE BREAKFAST TABLE 5 (1860) ("The
very aim and end of our institutions is just this: that we may think what we like and
say what we think.").
218. See Cornelius, 473 U.S. at 815 (Blackmun, J., dissenting) ("Access to government property can be crucially important to those who wish to exercise their First
Amendment rights. Government property often provides the only space suitable for
large gatherings, and it often attracts audiences that are otherwise difficult to reach.");
see also Ronald A. Cass, First Amendment Access to Government Facilities, 65 VA. L.
REV. 1287, 1288 (1979) (noting that access to government property "allow[s] challenge to governmental action at its locus").
219. See Leedes, supra note 51, at 499 ("Persons lacking the status, money or charisma necessary to command coverage by the mass media often desperately seek access to the public forum.").
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lic property for speech purposes. 220 By so doing, the government
221
effectively silences those who most need to use such property.
The proper method of analysis in both Perry and Cornelius
would be first to ask whether the school had intentionally granted
access to any group. In both cases, the answer would be affirmative-the school in Perry allowed the official teacher union (the
PEA) to use the school mail, and the federal government in Cornelius created the CFC for use by charities of its choosing.
V.

A Procedural Approach to Limited Public Forum Cases

The government's intention to keep a forum nonpublic cannot
control the court's analysis into the type of forum at issue in a particular case. If the government designates public property for a
particular type of speech, it has created a limited public forum. Individuals who either fall within that category, or whose speech is
substantially similar to the permitted speech,- cannot be excluded
without a compelling justification. Perry's "indiscriminate use by
the general public" standard does not comport with basic principles
of fairness, because it allows the government to exclude speakers
who it finds distasteful with very little justification.
As the cases in Part III illustrate, courts generally follow a three
step process in applying the public forum doctrine. First, courts
generally decide whether a regulation abridges protected speech.
Second, courts decide whether the regulation abridges speech in a
traditional public forum, in a limited public forum, or in a nonpublic forum. Third, courts apply the level of review appropriate to
the particular forum.
This three step approach is not adequate for analyzing limited
public forum cases, because courts have no guidance in determining. whether
the property is a limited public forum or a nonpublic
222
forum.

220. Farber & Nowak note that limitations within limited public forums, which they
refer to as "situational restraints," are less socially damaging than blanket prohibitions, "[b]ecause most individuals are unaffected and most physical environments remain open .... ." Supra note 17, at 1225.
221. Cf Rosenberger v. Rector and Visitors of Univ. of Virginia, 18 F.3d 269, 277
(1994), rev'd. 115 S. Ct. 2510 (1995) ("[T]he first ten amendments to the Federal Constitution represent what Justice Story called 'a solemn recognition of limitations upon
the power of parliament; that is, a declaration, that parliament ought not to abolish,
or restrict' certain fundamental rights of the person.") (quoting III JOSEPH STORY,

980, at 695 (1833)).
222. Other commentators have proposed solutions to the difficult problem of determining whether property is a traditional public forum or a nonpublic forum. See
Jakab, supra note 21, at 555; Stoll, supra note 21, at 1315 n.161.
COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES §
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The remainder of this Part proposes a new approach to identify
the relevant considerations of limited public fora more easily.
First, this Part proposes a new procedural approach that distinguishes between traditional public forum cases and limited public
forum cases. Once courts determine that the government has created a limited public forum, courts should look to the intentions of
the government in construing the scope of the forum. Last, courts
should make a factual inquiry into the similarity between the included and excluded group of speakers, so that substantially similar
speakers who desire to use the property for similar purposes cannot be denied access.
A.

A Procedural Approach

Courts should amend the three-step process in order to address
the problem of discriminatory exclusions from limited public forums, and to clarify the limited public forum jurisprudence. First,
courts should, as they now do, decide whether the regulation at
issue abridges protected speech. If courts conclude that protected
speech has not been abridged, then they need look no further, because the regulation will not violate the First Amendment.
Second, courts should inquire into whether the government has
granted anyone use of the property for expressive purposes. If it
has not, then courts should determine whether the property is a
traditional public forum or a nonpublic forum. In traditional public forums, such as sidewalks and parks, courts should strictly scrutinize all speech regulations. Otherwise, if the government has not
granted anyone expressive use of public property, this property is a
nonpublic forum, and courts should apply low-level review.
If the government has granted someone use of the property for
expressive activity, however, then courts should unambiguously declare that the government has created a limited public forum.
Courts should then probe the boundaries of the forum created:
namely, what groups are reasonably included within the scope of
the limited public forum created? In deciding whether the forum is
public with regard to an excluded group, courts should determine
how similar the excluded group is to the included group.2 2 3 If the
223. See Cinevision Corp. v. City of Burbank, 745 F.2d 560, 575 (9th Cir. 1984), cert.
denied, 471 U.S. 1054 (1985):
[T]he reviewing court should consider the category of expression that a mu-

nicipality has dedicated the use of a public forum to, how that category is
defined, and what standards will be used to determine whether particular
performances or works fall within that category ....
However, the more
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government has designated property for a particular type of
speech, individuals who seek access must demonstrate that they in224 If
tend to use the property for a substantially similar purpose.
they do, the government should have the burden of demonstrating
that their exclusion has a compelling justification.
If the excluded group seeks to use the property for a significantly
different type of speech activity from the speech intended to be
permitted, this group essentially seeks admission to a nonpublic forum. The limited public forum protects only the intentionally included category of speech and all substantially similar speech.
Accordingly, groups seeking to use the property for a different purpose are properly excluded under low-level review.
In essence, this Note proposes that the second step of the traditional three-step process used in evaluating speech regulations on
public property should be bifurcated to address two distinct categories of public forum cases.
First, in cases where a group seeks access to property that has
not been opened to anyone, courts should determine whether the
property is a traditional public forum. This inquiry involves some
deference to government intent, and some analogy to streets and
parks. Second, in cases where a group seeks access to property
that has been opened to a particular category of speaker, courts
should compare the excluded group to the included group.
If the groups are similar enough, courts should strictly scrutinize
the regulation. Strict scrutiny, in large part, involves a careful investigation into government intentions. The government's asserted
justifications should be accorded substantial weight in determining
whether a given group can be properly excluded from any type of
forum.
Courts' analysis of the creation and scope of a limited public forum should focus on three important considerations: 225 (a) intentional designation of the forum for expressive use by the included
group; (b) the geographic boundaries of the forum; and (c) the type
subjective the standard used, the more likely that the category will not meet
the requirements of the first amendment ....
224. See Jones v. North Carolina Prisoners' Union, 433 U.S. 119, 136 (1977) (finding a prison not to be a public forum despite prison administrators' decision to allow
certain service groups, such as Alcoholics Anonymous and the Jaycees, to speak on
the premises); Greer v. Spock, 424 U.S. 828, 838 n.10 (1976) (holding that allowing
speakers for purposes of military training did not create a public forum on that
installation).
225. See John D. Thompson, Note, Student Religious Groups and the Right of Access to Public School Activity Periods, 74 GEO. L. J. 205, 221-22 (1985).
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of speaker permitted to use the forum for expressive purposes. 2 2 6
The first is necessary to create the forum. The second two define
the scope of the forum and its excludable participants.
B.

Intentional Designation

Public forums cannot come into being by accident or without acquiescence; rather, the government must intend to create a public
forum. 2 7 For example, if a performing arts troupe uses an abandoned state-owned building for dramatic productions, other theater groups do not have a constitutional right to use the building as
well. Rather, this building would be a nonpublic forum with respect to all expressive activity. The abandoned building is not a
traditional public forum; nor has the state intentionally taken any
action to open the property for expressive activity. 228
The government's intention to create a limited public forum is
not eternal and irrevocable. Just as the government can turn a
nonpublic forum into a limited public forum by intentionally
designating it for public use, the government can instantly rescind
such designation as long as it has a reasonable basis for doing so.
The government can "close" a limited public forum by explicitly
removing its approval from any expressive use. For example, a bus
terminal can decide that performers can no longer perform in the
terminal without running afoul of the First Amendment. By simply
excluding one performer, however, the government does not
thereby render the bus terminal a nonpublic forum.
226. But see Buchanan, supra note 8, at 974. Professor Buchanan argues for strict
scrutiny only when the excluded class is a "suspect" class, otherwise according "generous discretion to the government." This Note disagrees, proposing that even nonsuspect classes cannot be excluded under low-level review if they are substantially
similar to the included class.
227. See Cornelius, 473 U.S. at 803. However, it does not follow, as recent Supreme
Court cases have held, that traditional public fora must have been intentionally
opened for speech activity. See United States v. Kokinda, 497 U.S. 720, 727-30 (1991)
(plurality opinion) (relying on government's intentions in determining that sidewalk is
a nonpublic forum). A sidewalk or park is presumed to be open to expressive activity,
and evidence of the government's intentions in this matter should be irrelevant. The
constriction of the traditional public forum, however, is beyond the scope of this
Note.
228. In May v. Evansville-VanderburghSchool Corp., 787 F.2d 1105, 1118 (7th Cir.
1986), Judge Posner, for a unanimous court, affirmed the government's ability to keep
a forum nonpublic by never explicitly allowing any group to use the property for
speech purposes. "[Tihe fact that this school had never in fact been used for meetings
not related to school business created, indeed, the opposite presumption." Id.
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Cornelius indicates that excluding even one speaker renders a
forum nonpublic. 2 29 Although the government's intentions are important in construing the creation of the limited public forum and
its geographical boundaries, they should not also dictate who can
use the forum. 230 Once the government clearly evinces an intention to open property for expressive use, governmental intention
should no longer control who can properly be admitted and excluded. Instead, courts should objectively assess the similarity between the included and excluded groups.
C. The Scope of the Forum at Issue
In determining the scope of a limited public forum, courts should
"focus[ ] on the access sought by the speaker."'231 The government
can limit the geographic scope of the forum. When the state affirmatively opens government property for expressive use, it has
only opened the smallest amount of its property as can reasonably
be assumed. 32 By opening one facet of a piece of property, the
government has not thereby converted the entire property into a
limited public forum. For example, if a school district opens its
school auditorium for community productions, the district has not
thereby conceded the use of the hallways, classrooms and football
fields for similar productions. It has, however, created a limited
public forum on the stage of the auditorium; thus, it cannot refuse
similar access to other similar productions in that specific location.
D.

Substantially Similar Speakers for Similar Use

If one group is allowed to use government property for expressive purposes, then the state needs a compelling justification to exclude speakers who are substantially similar to that group and who
229. Conversely, government's intentions to create a limited public forum will obligate it to admit speakers in the future. See Nat'l Ass'n of Social Workers v. Harwood,
874 F. Supp. 530 (D.R.I. 1995) (holding that government intended to create a limited
public forum, so it was bound to justify exclusion of lobbyists under strict scrutiny).
Harwood, however, fails to adequately address the distinctions between governmental
and private lobbyists-the limited public forum may well be closed to private lobbyists if the government did not intend to create such a forum. Provided that private
lobbyists are a different class of speaker, this Note proposes that such a class could be
excluded under low-level review. See infra part V.D.
230. See Day, supra note 53, at 147 (criticizing Cornelius'sgovernment intent standard); Stoll, supra note 21, at 1273-74 (same).
231. Cornelius, 473 U.S. at 801.
232. See Air Line Pilots Ass'n, Int'l v. Dep't of Aviation, 45 F.3d 1144, 1151-52 (7th
Cir. 1995) (stating that the relevant forum to which the pilots sought access was the
diorama display cases, not the airport terminals themselves).
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intend to use the property for a similar purpose.2 33 Allowing even

one person expressive use of public property implies a right of access to all substantially similar speakers.
234
Substantially similar speakers are members of the same class.
Whether two speakers are substantially similar depends in part on
the speaker's intentions and in part on the objective nature of the

forum.235 When government draws lines between similar speakers,
courts should not tolerate the elimination of a subset from a larger

group;236 nor should they allow innocuous speech while denying
controversial speech.237

This proposal does not compel the conclusion that whenever the
state opens its property for a limited purpose it must accommodate
a deluge of comparable speakers. 238 A school that opens its audi-

233. In Gay Student Servs. v. Texas A&M Univ., 737 F.2d 1317, 1332 (5th Cir. 1984),
cert. denied, 471 U.S.' 1001, reh'g. denied, 471 U.S. 1120 (1985), the Fifth Circuit held
that "because [the University] has opened its forum to other similar student groups
[e.g., black and women's student groups], it may not close the forum to [the plaintiff, a
gay student group] without a compelling reason for doing so." See also Leedes, supra
note 51, at 510 ("Restrictions that exclude particular speakers, or a class of speakers,
from a traditional public forum are considered presumptively impermissible.");
Thompson, supra note 224, at 221-22 ("Only groups similar in character to those
granted access originally have a constitutional right to use the forum. The government may not infringe this right of access without a compelling interest as long as the
person or group seeking access fits within the designated criteria for use of the limited
purpose forum."); but see Buchanan, supra note 8, at 974 (allowing "generous discretion" in assessing the government's exclusion of certain classes of speakers from a
limited public forum). This Note argues that substantially similar classes of speakers,
like the PLEA in Perry, or the NAACP in Cornelius, cannot be excluded under lowlevel review.
234. See Perry, 460 U.S. at 48 ("Even if we assume that by granting access to the
Cub Scouts, YMCAs, and parochial schools, the school district has created a 'limited'
public forum, the constitutional right of access would in any event extend only to
other entities of similar character.").
235. Stoll, supra note 21, at 1287 n.63 (suggesting that exclusions from public fora
should be based on the "objective purpose of the forum").
236. In Cinevision Corp. v. City of Burbank, 745 F.2d 560, 570 (9th Cir. 1984), cert.
denied, 471 U.S. 1054 (1985), the Ninth Circuit held that by allowing a private concert
promoter to organize musical productions at a City music facility, the City created a
limited public forum, and that the City transgressed the First Amendment by excluding "hard rock" performers. Contra Young v. New York City Transit Auth., 903 F.2d
146 (2d Cir.), cert. denied, 498 U.S. 984 (1990) (allowing charitable solicitation while
excluding panhandlers).
237. See Penthouse Int'l, Ltd. v. Koch, 599 F. Supp. 1338 (S.D.N.Y. 1984) ("Defendants' distaste for Penthouse's advertising style cannot, as a matter of law, constitute a compelling state interest that would justify the poster's rejection.").
238. See Cinevision Corp., 745 F.2d at 574:
In our view, the content-based decision making that is required when government dedicates a public forum to particular types of expression does not
necessarily violate the first amendment. In fact, government must make sim-
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torium for one community theatrical performance is not required
to allow every community group to stage a performance upon request.239 The government may of course impose reasonable time,
place or manner restrictions 240 to restrict the scope of the limited
public forum. For example, the state could allow only "professional" productions, or could open the school auditorium for one

weekend. 241 Aside from time, place or manner restrictions, however, the state is bound to proffer a compelling justification for excluding one group from a public forum that it has created, if the

speaker seeking entry is substantially similar to the included group.
This Note concedes that governmental entities may hesitate to
allow any speech activity on public property, lest they have to justify selective exclusions of subsequent groups. Nonetheless, this
Note argues that inequality of access is a more pressing problem
than the general difficulty of access. As the limited public forum
now stands under Perry and Cornelius, government has great lati-

tude in picking and choosing which speakers to allow on its property. Regardless of its "floodgate" potential, this Note proposes
that courts should follow fair and equitable policies in determining
who can be denied access to a limited public forum.
ilar content-based distinctions in regulating expression in schools, libraries,
and museums, or in subsidizing the arts.
See also Kenneth L. Karst, Public Enterpriseand the Public Forum: A Comment on
Southeastern Promotions, Ltd. v. Conrad, 37 OHIo ST. L.J. 247, 259 (1976). Contra
Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 572-73 (1975) (Rehnquist, J.,
dissenting). Then Justice Rehnquist observed:
If every municipal theater or auditorium which is "designed for and dedicated to expressive activities" becomes subject to the rule enunciated by the
Court in this case, consequences unforeseen and perhaps undesired by the
Court may well ensue. May an opera house limit its productions to operas,
or must it also show rock musicals? May a municipal theater devote an entire season to Shakespeare, or is it required to book any potential producer
on a first come, first served basis? These questions are real ones in light of
the Court's opinion, which by its terms seems to give no constitutionally permissible role in the way of selection to the municipal authorities.
239. See Cinevision Corp., 745 F.2d at 573-74:
The dedication of a museum to the exhibition of contemporary art, a theatre
for the production of Shakespeare's works or the performance of plays intended for children, or an auditorium to ballet or other forms of dance, may
in some instances encourage a diversity of entertainment and promote,
rather than abridge, first amendment values.
240. See City of Rockford v. Grayned, 408 U.S. 104 (1972).
241. But see Buchanan, supra note 8, at 977-78. Professor Buchanan argues that an
intermediate "careful scrutiny" should apply to cases in which the government attempts to limit the use of a forum to a particular subject matter. This Note proposes
that high level scrutiny should apply to all such regulations unless the government can
justify them as a legitimate time, place, or manner regulation.
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Conclusion

In limited public forums, the government has clearly indicated
that some public expression is compatible with the purposes for
which the property is typically used. The court's role in such cases,
therefore, is to determine whether the excluded class of speakers
has a constitutional right to use the property for expression. First,
the court should determine whether the state has granted anyone
the right to use the property at issue for expressive purposes. The
court should then determine whether the excluded group's activity
is protected First Amendment speech, and whether the speech is of
a similar character to the speech allowed. If so, then the court
must decide whether the excluded group seeks access to the same
forum that the state has opened for one group's use. If so, then
with respect to substantially similar speakers, the property is a limited public forum, and the court must strictly scrutinize the speech
restriction to determine whether it serves a compelling state interest. This proposed framework would allow courts to continue to
make meaningful use of the second category of Perry public forums-the "limited" public forum.
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